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SENATE.

53D CONGRESS, }

2d Session.

REPORT
{

No. 241.

IN THE SENATE OF THE UNITED STATES.

MARCH

6, 1894.-Ordered to be printed,

Mr. MITCHELL, of Oregon, from the Committee on Claims, submitted
the following

REPORT:
[To accompany S. 120.J

The Committee on Claims, to whom was referred the bill (S. 120) for
the relief of H. W. Shipley, having had the same under consideration,
beg to submit the following report:
A similar bill has been under consideration in this committee at previous sessions; has been reported three times favorably, and has passed
the Senate as many times. Report No. 80, first session Fifty-second
Congress, hereto attached, states the facts of the case correctly. Your
committee readopt said report and report the bill ( S. 120) back favorably without amendment and recommend its passage.
The report is as follows :
The Committee on Claims, to whom was referred the bill (S. 730) for the relief of
H. W. Shipley, having had the same under consideration, submit the following
report:
A similar bill has received the favorable consideration of this committee in the
:Forty-ninth, Fiftieth, and Fifty-first Congresses, and has passed the Senate three
times. The report made at the first session of the Fifty-first Congress is adopted as
the report of your committee. It is as follows:
The Committee on Claims, to whom was referred the bill (S. 14-95) for the relief of
H. W. Shipley, have considered the same and report thereon as follows:
This case was before the Forty-ninth and ao-ain before the Fiftieth Congress, and
on each occasion a report was filed favoring tl'ie payment to the claimant of the sum
of $2,487.38, the sum mentioned in the present bill.
The report made at the :first session of the Fiftieth Congress was as follows:
The claim of Henry W. Shipley, upon which this bill is founded, originated in a
written contract between him and the United States, represented by one Charles D.
Warner, an Indian agent, "to erect and furnish the necessary machinery therewith,
two builuings known as a saw and flour mill " * " at the Nez Perces Agency,
Idaho," July 26, 18~0.
There were delays in completing the work, camied in part, as he claims, by the
unfriendly conduct and obstructive course of the Indian agent towards him. There
were also alterations in the construction of the mills while the work was in progress, rendering additional labor and material necessary, which was furnished in
excess of the requirements of the contract, and a failure, as Mr. Shipley alleges,
upon the part of the agent to do his part of the work in accordance with the contract, particularly in the proper supervision of the Indian labor, which the Govern·
ment was bound to furnish and direct without expense to the contractor. He also
alleges that Mr. Warner assured him that there was plenty of timber that could be
obtained without great expense or trouble suitable for the work, but that in fact he
had to send a long distance and at large cost to get such material as was actually
necessary.
Mr. Shipley, after the completion of the work, made an early demand for increased
oompensation, and the Commissioner of Indian Affairs referred the demand to
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Charles E. Monteith, an Indian inspector. On the 19th day of August, 1883, he
reported that there was merit in Mr. Shipley's application, but his contract was
loosely drawn and uncertain in its meaning, and if construed strictly no additional
claim could be made upon it. He recommended, however, an extra allowance of
$4,037.50 as justly due considering all the facts of the case. The following extracts
are taken from his report:
"The claim of Mr. Shipley, as transmitted me, is based upon certain alterations
made in the construction of the mills in question while the same were in course of
erection.
'' In comparing the mills as they now stand with the original plans, specifications,
and contract, one can readily see the justice of Mr. Shipley's claim in many particulars, unless the following extract from the specifications is intended to cover a multitude of omissions:
"' It is to be understood that anything necessary to the full and complete execution of the work according to the general intent and meaning of these plans and
specifications is to be done, and all materials furnished, so as to complete the work
in a good and workmanlike manner.'
. .
"lam not prepared to say to what extent this extract can be used. A sawm1ll 1s
not complete without an edger table, and yet none is called for in the plans and
specifications, and to put one in the mill would incur an expense of about $250.
"Again, article 5 of t,he contract stipulates that the contractor shftll receiv~ ~o
additional compensation on account of any alteratfons whatever. I suppose 1~ 1s
for me to report whether the alterations and improvements as set forth in Mr. Sh~pley's claim were act,ually ml'tde or not, and that it is no part of my duty to morahze
on the subject. However, I will procee<l with my report by saying that I am of the
impression it is not the intention or desire of the Government to secure, thro~gh
any sharp pmctice or ambiguous terms or specifications, 'the erection and compl~t10n
of any structure at a heavy loss to the contractor.

*

*

*

*

*

*

"It must be presumed, then, that the digging of the ditch was to be supervised
either by the agent or some competent person. In his affidavit Mr. Shipley ~tates
that after he had finished surveyin~ the ditch and placed the level stakes he immediately commenced the erection of tne flume, which work he completed in accordance
with his level stakes before the ditch was finished. He also states that, on account
of the Indian lahor not being properly supervised, the Indians did not dig according
to the level stakes, but dug the last 200 feet so deep that when they reached the end
of the flume they were 2 feet lower than the 1lume, or, in other words, the bottom of
the ditch was 2 feet lower than the bottom of the :ilume.
'' He further states that the agent (Mr. Warner) absolutely refused to correct the
error made by the Indians, lJut compelled him to lower the flume 2 feet, so as to connect with the ditch, which action, in my opinion, was contrary to the terms of the
contract, namely, that no expense should be attached to the contractor on_account
of the construction of tbe ditch other than the survey and leveling of the same.
Accepting Mr. Shipley's affidavits as setting forth facts, I find that .Agent Warn~r's
refusal to correct the error made by the Indians and his arlJitrary course in forcmg
the contractor to lower the flnme caused said contractor a heavy expense, and ~he
result of said refusal reaches over and includes items 1, 2, 3, 5, and 6, a per Mr. hipley's itemized claim."
These item amount to $1,358.27. Tbe report goes on to enumerate other items
embraced in the coJJtractor's claim amounting to $1,154.27, which comprise -w:ork
don and materials furni hed in addition to what was called for in the specifications
which were made a part of the contract.
Th report furtb r says :
"If it is th desire of the epartment to ascertain whether or not Mr. Shipley i
an actual loser in fulfilling the terms of the contract, I a,m not atisfied with the
abov~ re~ult a to am~unt; hence concluded to pur ue a different course in the
xammation of saHl clarm, and a certain what the contractor 's actual disbursement
amounte to in t? re ~ion and completion of saicl mil] ·, and have him sub taptiate
th ame by r ce~pt d b1l~ , a?Jd affidavits where receipted bills were not ava1la~le.
As a result f_ aul xannnation I pre ent her with pap r mark d Ex. H, which
pla e the cl un a., · · -24_. , or ·1 1 223.67 le than Mr. hipley's laim a tr< n mitt d
by
partru n~ with s rnc s of ontra tor and his two sons added .
. "I bin~ utticient evid nc i her with tran mitted to enable the epartmen~ t
Judge for 1t elf whether contractor biplev is entitled to additional compen ation
or not.
". Wbil~ I do not pret ~d to claim that le"'ally h is entitled to additional comp n8 t1on till~ d not he 1t te to r c mm nd additional compensation to th
u~ of
, 7.
ern_g h amoun of Ir. 'hipl ' ' ·u plem ntal laim,' co ering rvi e
r nd r cl by bun · If an l two on , which amount fall far short of the contractor'
act 11 . , i my opinion."
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After this Mr. Price, then Commissioner of Indian Affairs, reviewed the items of
Mr. Shipley-'s claim in a letter to the Secretary of the Interior, dated February 12,
1885. He thought that "while the contractor in equity may be enti~led to some
additional compensation, the amounts claimed under several of the items above
mentioned should not be allowed ."
No further action appears to have been taken by the Interior Department in the
matter, according to the record before the committee, _and at the first session of the
F orty-ninth Con gress a bill was introduced (S. 1342) for the relief of Mr. Shipley in
tbe surn of $7,700. This bill was referred to the Committee on Claims, a,nd a report
( S. 1416) was made reviewing the facts and circumstances presented, and recommending an allowance to the claimant of$2,487.37, which amount, it was found, had been
actnally expended by him in excess of what he had received, and the United States
or its wards had received the benefit of this expenditure; the residue of the claim
was rejectecl.
The a.mount proposed for the relief of Mr. Shipley in the bill now before the Senate
~s the same as tb at recommended in the report referred to. It is the smallest amount
found to be equitably due him upon any examination ofthecase. The testimony in
the rncord, to which reference has already been made, shows that he has expende<l.
his money to this extent beyond what was intended in his contract, and it was done
under the direction of the Indian agent who represented the United States in the
transaction.
The amount of his actual expenditures, as contained in the papers furnished by the
[nterior Department, is $13,366.38; h e received, a ccording to the contract, · $10,879,
causing a loss of $2,487.38. This leaves him nothing for the labor of himself and
sons, for which he asked an addi tional sum of$4,037.50.
It seems right and just under the circumstances that he should be paid this additional sum thus expended.
The Government, through its agent, did not comply with its contract, and required
from the contractor more than he had engaged to p erform. The additioual amount
fairly due him on this account, according to Inspector Monteith's report, is far greater
than the amount mentioned in the bill, which, as is shown, is based upon his actual
money loss.
vVe therefore r ecommend that the bill do pass.
This statement. was prepared by the member of the committee who submits the
present report and folly sets forth the facts in the case.
'l'he United States Indian agent, Charles E. Monteith, who made the investigation
! eferred to, submitted with bis report a schedule of all the actual disbursements,
i tem by item, made by Mr. Shipley dming the progress of the work. This does not
include the time and labor of tile cbimant and his two sons, for which no compensation was r eceived and none is provided for in the bill.
The deduction of the contract price leaves the amount of the claimant's actual
money loss, which is the same as the sum now reported in his favor.
~r. Monteith's statement res nlts ~s follows, omitting th e amount of $-l.,037.50, at
which the value of the services of Mr. Shipley and his two sons is estimated:
D~sborsements covered by receipts and receipted bills .. __ ...... _.. ___ .. $12, 017. 08
Disbursements covered by affidavits and establi sh ed to the satisfaction
of the I nttian agent._ ..... ______ . ____ . __ . _.. ____ ...... _.. _.. __ ..... __ 1, 349. 30
Deduct cou tract price

or

13,366. 38
mills .. . _. _... ____ . ____ . ___ ....... _.. _... ____ _ 10,879.00

Loss to con tractor ....... __ .... _..... ___ .. . _. _. ___ . ______ .. ___ . _...• _. •

2, 487. 38

The b ill r eported on in the last Congress was the same as that now before the
committee, and was favorably acted upon in the Senate, but it failed to become a
law, and now comes up again for consideration. The committee, after reviewing
the former action and being satisfied that it was correct, r enew the recommendation
ma<l.e <luring the F'iftieth Congress that the bill do pass.
Your committee therefore report the bill (S. 730) back favorably and recommend
its passage.
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